IN THE HIGH COURT OF MALAY A IN KUALA LUMPUR
{COMMERCIAL DIVESION)
ORIGENATING SUMMONS NO» - 2007

In the matter of the Powerhouse Asset
Manugement 3o Bhd  Gold  Souenoed
[nwestment Schame:

And

In the matter of Food Manager Ticense amf
Fund blunseer Hepoosentative Licensc dated
27 Dacamber 2003,

And

In the mater of Sections 336 and
ISUCLHaKI M), (N7 and (F), 381 and 350
Capital Marketz Scrvices Act, 2007 and
relevane provisions of the Rules of the High
Court, 1980,

BETWELRN

SECURITIES COMMISSION < FLAINTIFF
AN

1. POWERHOUSE ASSET MANAGEMENT SDN BHED
(Company Wo : 70702 1-H)
2. TAN KOK KHENG
[Passport Mo @ S13943284) ... DEFENDANTS

AFFIDAVIT

I, SALMAH REE MOHD MYDIN (MRIC No :6T0020-G7-5500) & citizen of Malaysia of fufl
age with 4n office address at No 3, Pesisran Kiara, Bukit Kiara, S0450 Kuals Lumpur, do

solemnly and sincerely alfirm and say as {ullows ;

1. ['am the Head of the Livensing Department of the Plaimiff {“the $C*) and Lam duly

authorized to affiem this affidavit on its behalf Save where it is expressiy stated



(o]

otherwise, the Leets deposed herein are tue 1o the best of my personal knowledge

anidfor basel v records of the SC to which | have full aceess.

[ uffirm this affidavic in support of the Originating Summons fled hewein by the SC
for orders 1o be mule against the Defendants to aceount for and make restiferion to
persons agprivied by the Defendants’ comteavention of the erms and conditians of
their respective licenses issued by ihe SC pursuant to Scclions 134 and 138 of the

nirw repealed Securities (ndustry Act, 1983,
Thi Parties

The SC is established pursuant (o Sertivn 3 of the Securities Commission Act, 1993
and have powers conferred opon it by or under, the Capital Markets and Services Act,
2007 and ather securities Jaws from time o time enacted and in foree under che laws
of Malaysia.

The functions of the 5C specified in Section 13(1} of the Securitics Commission Act,

1903 are ey, inter alin -
(2} o ensure that the provisions of the securities laws arc complied with;

(b to take all reasonable measures to maintain the confidence of investors i the
securitivs and feture meckets by ensuring adequate protection for such

investors, and

{C}  ta suppress illegal, dishonourable and improper practices in dealings in
securities and trading in future contrucls, and the provision of investment

advice ot other services telading to sevurities or future contracts.

The 17 Defendant (“Pawerhouse™ is a private limited company incorporated undee
the laws of Malaysia on 19-%2005 and has a registered address an 6301, Blok A,
Kelana Ceontre Point, Wo. 3, Jalan S87/19, Kclana Jays, Petabing lava, 47301

Selangor. Now preduced and shown to me marked as Exhibit “A-1" is corporate
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nfoanation ob Powerhouse as maintaieed by the Cempanies Commissian of

Ylalaysia.

Powerhouse was at all material times licensed under Section 13A of the now repealed
Securities Industry Act, 1983 to carry on business as a fund muneger from its
premises at D-8-4, Mepan Avenne §, 189 Jalan Tun Razak, 30430 Kuala Lurpar vide
a fund manager license (“Fund Manager License™ iszued by the 5C on 27-12-20013
which expired an 27-12-2006. Now preduced und shown to me marked as Exhibit

“A-2" {5 a copy of the Fund Manager License,

The 2™ Defendant (“Tan™ is 2n individual of Singaperean citizenship with an
address st B-8-5 Mont Kisra, Amad Condominiom, Jalan Eiara 2, 30480 Kuala
Lumpur ot the material time and 2 director and sharcholder of Powerhouse, Mow
produced and shown to me marked as Exhibit “A-3" is a photocopy of Tan's passport

and Form 49 dated 23-11-2{005 filed by Powerhouse,

Tan was at all material times licensed under Scction 15B of the now repealed
Securities Industry Act, 1983 o be a fund manager representative for Powerhouwse
vide a fund manager cepresentative license (“Representative License™) issued by the
SC on 27-12-2005 which expited on 27-12-2006, Now peoduced and shown to me

marked as Exhibit “A-4" 15 2 copy of the Bepresentative Licensa.
Gold Siructured [nvesiment Scheme

On 9-1-2H5, it wes reported by The Stac under an article entitled “Gold s giiiter e
lest q few more years” that Powerhouse intended to launch & new iovastment scheme
involving a gold structured portfolic on 3-2-2006 (“Gold Strurtured [nvestment
Scheme™, with brel particulars of the schems. Now produced and shown te me
marked as Exhibit “A-57 is a eopy of the said article.

The mechanism of the Powcrhousc Cold Structured [nwvestment Scheme was

represented by Powerhuuse as follows:



[2) For a minimum investment of BAI100,000.00 by each investur, Powerhouse
would purchase scrap of unprocessed gold and through & manufacturing

process, purity the same inte 599 .99% pure gold wafars.

{t}  The purs gold wafers would then be sold at a premium in the pald market and
lhe prafics distributed o investors al 16% nett rcwwmy oo their initial

investmeant over & period of & months.

On 2-3-2006, Powerhouse submitted 718 propased advertlisement in relation w the
Gold Structursd [nvestment Scheme fur SU°s consideration. New produced and
shown te me marked as Exhibit *A-6" iz a copy of Powerhouse® letier dated
2.3.2006. Following this, on §-3-2006, 1 meeting was held between representatives of
Powerhouse and the SC whersupan Powerhouse tepresented that it had yet
commenca business and had no clients, The $¢ alsn informed Powerbause not 1o
market or offer its gold struchred product due e the SC7s concerns wilh the

investment 5¢hemre.

Ot 14-4.3006 however, 2 further artieles appeared in the media reparding
Powerhouse” Gold Structured lnvestment Scheme titled “Powerfiouse wphear an vew
produce™ and "' ¥ikoa to sel up local base” in the NST and The Star respeciively. The
article in The Star reported that Powerhouse had entered into a contract to produce
gbout T tonnes of gold waters valued at RMS500 million over a peried of 2 years, Now
produced and shewn to me collectively marked as Exbibit “4-T are capies of the

zaid articles.

Envestigation by Bank Mepara Malaysia

At the material time, Bark Negara Malaysia (“BNM™ commenced imvestigation on
Puwerhouse and having been satislied or having reason to believe that Powerhouse
had commitred an offence under Section 23(1) of the Banking and Financial
Institutions Act, 1969 {(“BAFTA"} for illcgal deposit-taking. BNM conducted a raid of
Powerhouse’ premizes on 10-5-2006 purstant 0 its powss under Part XI of the
BAFIA, and scized decuments relating o the Gold Structured nvestment Scheme and
sample gold wafers,
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[n cxercise of ils puwers under Part X1 of the BAFIA, BNM 250 issucd a dicective to
frecze all accounts in (ke name of Powerhouse maintaimed at Malayun Hanking

Berhad peading completion of investigarions by BN, qumedy

Amouni {RM)

[a} Maybank Account Mo $143T0S04402 (Account A) J0HY, (M550
(bt Mavbank Account No; ST45TOMIIETT (Account B 208, 507,79
()] Maybank Accounl Mo 5143705670 [Account C) 1134 38500
Y] Maybank Account Mo 2143700335325 (Account D) 1,500, 000,00

3.6532.964.20
{“Mavhank Acenonia™)

Mow produced snd shown to me marked as Exbibit “A-8" is a copy of the
notification fromm Malavan Banking Berhad to Powerhouse dated 23-5-2006.

On 26-3-2008, SC wrote to Powerhouse to confimm that Powerhouse” Gold Strustured
Investment Scheme was ool approved by the SC on geounds that the Defendants were
only licensed o camy on business activities relating to secunitized investments. Now
produced and shown to me marked as Exhibit #A-9" iz a copy of the letter dated
2632008,

Preliminary Findings by the SC

Bascd on documents from Powerhouse in the possession of the 5C and pursvant to
iyuiries made under section 152 of the Secuntics Commission Act, 1993 between

17-7-2(H05 and 28-8-200K, it was determined that

(&) On or around 7-3-2008, Powerhouse had entersd into a Memorandum of
Understanding with Yikoni Gold Sdn Bhd (*¥ikeni™) to mapufacture gold
amaments, A Manufacturing Agreement dated 13-3-2(0% was thereafter

gignad for Yikon to manufecture 3999 fine gald wafers hearing the

3



ib)

{c)

Puwerhouse lago. Now produced and shown to me marked cullectively as
Exhibit “A-10" are copics of the Memorandum of Understanding and the

Manulactiring Agreentent.

A vehicle known as {3-Vest Corporetion Sdn Bhul (*G-¥est™) hud been
appointed as Powerhouse’ agen on $-2.2006 o remit investor lunds far
purposes af aourcing for and purchasing scrp gold, The scrap gold would be
delivered to Vikoni for manufacturs and thereafter, O-Vest would issuc
purchase orders on hehalf of Powerhouse to Y ikani with informatien provided
by Yikeni as to the weight and purity of the processed gold wafcrs. Now
producad and shown to me marked as Exhibit “A-117 is a copy of the letter of
appoiniment dated 3-2-2006 and a letter dated 17-32006 From O-Vest

conlimming the same.

Between the perigd 27-2-2007 and 15-3-2007, (-Vest had apparently
delivered scrap gotd weighing 10301187 grams in pure gold cquivalent to
“ikoni under purchasc orders with instructions to convert them to pure gold
walers and thereafiar, o deliver the pure gold wafers {[ess processing fees) o
Powerhouse. Now produced and shown to me marked collectively as Exhilric
“A4-127 are copies of the receipts from Yikoni and corespeading purchase
arders from G-Vest, as well as a letter of instnuction dated 16-5-2007 from G-
West.

On 10-7-2006, BNM cartied out a taid 20 the premises of Yikon and seized 52.935 kg
of Gold Walers {*Gold Wafers™. The Gold Wafers arc valued at an gstimated value
of RM7 45 million based on the London fixing price as at 2-19-2007.

Contravention of Secorities Lndustry Act 1953

It was at all times known ¢ Powerhouse and Tan that the Fund Manager Eleense was

“lL.

expressiy subject o inter alia, the following conditicons -

That the license holder is probibited from carrying on any other scourilics

irzding business other than the business of managing institutional invesiment

&
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fonds, crugt funds, pension fnds, insuranee funds, prosident funds and private

wdevidual fund ..

That the livense holder is nol permibted o publish., distribute, digserminare or
provide any ootice, circular or advertisement which zolicits investment in any
undertsking, developmenl scheme ot invesiment contract managed by the

ficense holder in any fartm without the written approval of the SC.

That the lwence halder and s direstors cannod aliow any unbicenced fund
manager representatives to undertake any activities of a livenced fund manuger

ropresentative.”

In the course of the aforssaid inwestpations by the SC. i was determined that

Fowerhouse had, contrary to representations made to the SC on 8-3-2006 and prior io

SC's approval

[a)

{b)

(e}

published, distrdbuted andfor disseminated notices or advertisement to salicil
investment i the Guld Stractured Investimen! Scheme. Now produced and
shown \o me marked as Exhibit %A-13" is a sample of 2 promotional brochure

an the Gold Structured Investment Scheme published by Powerhouse;

entered info contracts with 73 individual iovestors (“Investors™) who had
invested an aggregate sum of BMIZE million in the Gold Structured
Investment Scheme between the perivd 9-2-2006 and 16-5-2006. Now
prowtucedd and shown to me marked as Fahibil “A-14” is a list of the Investors

ared their respective sum of initial investments.

engaged unlicenced fund manager cepresentatives to solicit funds from
Powerhouse™s clients on behalf of Powerhouse to invest in the Gold Structared
Investment Scheme pursuant ko refertal agreements signed. Now produced and
shown 0 me and marked as Exhibit “4-15" are copies of 2 such referral

Fgreements,
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24,

Directive issued by SC

(b 13-12-2006. the SC issuest a directive to Puwerhouse under section 47F uf the
Securitics Industry Act, 1983 inler abia, not o deal with the munies in its Mayhank
acenunts and to ransfar the same s directed, to a trust company or such other perseo
as may be specified by the SC. Now produced apd shewn o me marked as Exhibil

“A.16" is a copy of the said directive dated 13-12-2006.

0On 29-12-20046, SC processled to use its powers under the sceurities laws to supervise
the peocess of making restitntion of the respective investmenls urdar Powerhese s

Ciodd Stractured Investment Scheme to the Investors.

Restitulion tn [nvestors

In the intarest of refunding investar funds in an orderly manner, the 5C has appointed
United Overseas Bank {Malaysia) Bhd and UOR Trusece (Malaysia) Berhad (“the
Trustees™) as a distribution sgent and administrator in respect of the monies and
propertics traced from the funds of the investoes of the Gold Stractured lovestment

Scheme and’or befonging w Powechouse including, inter alia, the following

(=} the funds in the Maybank Accounls; and
] the Gold Waiers,

The scope of the Trustees” appoiniment is t liquidate and give an aecount of the cash
proceeds from the Maybank Accounts and the Gold Wakes to the Plamnnff and
distribute the cash proceeds to the [nvestors of the Gald Seuctared [nvestment
Scheme pro-rata their respective Initial investment. Wow produced and shown ta me
marked az Exhibir “A-17" is u copy of the letter of appointment af United Overscas
Bank {Malaysia)} Bhd and UOR Trustee (Malaysia) Berhad containing the terms of the
appcintment,

The Idefendants were at all material times awarc of and wers actively invelved in the
appointment of the Trustess, as well as the sclection of the buyers for the Goid

Wafers. For example, after discussions with the Trustees and Powerhouse on e

]
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[*)

selection of a buyer for the Gold Walkers, i was Tan who had given the numes of
several local gold traders te Undtesd Owverseas Bank (Malaysia) Bhd for the tender
process and on 31-7-2007, Tan was present during the inspection of the Gold Wulers
by 3 putential gold traders including Lin Shoon Jewellers Sdn Bhd, which was
iitimately sefecled o the tender process. Now produced and shown te me marked 2z
Exhibit “A-18" are copies of documents evidencing the Defendants” invelvement in

the said tender process.

To date, the Trustees have roeovered a total surm of R ER,873,460.90 for distriburicen

W [nvestors, the details of which are as follews:

24,58
Sale proceeds of Gold Wafers (61.6ka) 454,853,235
Value of Geld Wakers (31.3kg) @ 2-10-2007 2,500,128.13
Maybank Account A (less bank charge RMS) 300,064 .50
Mayhank Account C (less bank cherge BM3) 1,124, 3R0.00
Mavbank Account D (less bank charge BMS) 959,995 (W)
Recovery by Truslecs L0874, 4605

The surms have been deposited into 5 tust secounds metnisioed by the Trostees. Nomw
produced and shown to me are copies of the tollowing documents, marked

respectively as ollows:

Exhibit Documents

A19 Copy af a lentet from LIOR Trustae {Malaysia) Berhad to |
SC dated 26-5-2007 on the opening of the 5 wust!
Accounts

A20 | Copy of a loker from UOB Malaysia to Lim Shoan

Jewellers Sdn Bhd confirming the settlement amoudnt of

PM4.040,893.25 for the tender

A Copy of & letter from Pawerhouse 1o Malayan Banking
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Berhad dated 4-10-2007 instructing the remittance af
monies into the 5 trust accounis

| A2 Coptes of letters from UOB Trustee (Malaysia) Berhad

¢ SC daced %-10-2007 confuming the remittance of

monies into the 5 trusl sccounts

To date, the entire recovered sumt of BW L0 S74 404050 has been fully disbursed to tha
Imvesstory prs-rata their respective investment, either in cash or i the form of Gold
Wafers, valued as at 2-16-2007, Now produced and shown to me marked as Exhibic
“A-23" are copies of letters feom the 54 to the Trustees autharizing the distobution of

3.5 kp of Gold Wafers to 24 investors and the balance in casl.

After taking ime ascount the amoune of recovery of RM 10,874,460, 90 b the Trustes,
there is still a shortfall of RN1,925,539.10 1o make full restitution to the Investors.
The breakdown ol the shortfalk is as follows:

BM
Total imvestments 12,800,000.00
Lazss bonies & Gold Wafers recoversd by Trusiee 13,874,460.90
Interim Shortfall 1,925.539.10

There is an amount of B31216,231.49 belonging to Powerhouse o is office account
(now in Maybank Acceunt B} that is currently maintained by the Trustees and a
further sum of RM 150,000 that was earlier depasited by Powerhouse with the SC as a
security deposil [or the fund manaper’s license application pursusnt to section 23 of
the repealed 514 (now section 10 of the ChISA).

In the interest of providing full restitution to investors and restoring investor
confilence, the SC believes that the toial sum of RM366.231.45 ought to be utilized
towards reducing the amount of the shortfall to RM1,55%,307.61:
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Iolerim Shooial 1,925 530,10
Less amonnt in Pawerhouse’s Mavbank Account B 216,251.48
Less security deposit 150,000.414

Finmal Shormfall 155,307 61

3N In purswance thereof, the 5C is cmpowercd to, under the Capital barkets Services
Act, 2007 amul do hereby respecllally seck the Orders sowpht in the Onginating

Bwnmons tiled harein.

To an Afftdavit by aeponent
SAEMAH BEE MOHD MYDIN

]
]

affirmedon o/ WY bail) b

ul Kuala Lumpur. ] W
]

/gALMAH BEE M&HD MYDIN

Nox interpretation required]

NO W ATh
e Buznan Kunyapu

/'Cummissiu te

Lk Mo 5-0-3-1. Tl 1
Varrm LIOA Damaners
50 Juinn Dungun

(laniraars Haights

SR Fukb | ormgur
This Affidavit of SALMAH BEE MOHD MYDPIN is filed by Messrs Wong & Partners,
Sohettors for Plainit? abovenamed, whose address for service s at Level 41, Suite A,
Menum Maxis, Kuaka Lumpur City Cenirs, 50088 Kuals Lumpur, This Affidavit was
affiomed on 05 Wy a0 and filedon 05 ND¥W 207
Tel Mo : 03 - 2055 1888 / Fax Mo : 0% -2161 2019
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